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I. 
STATEMENT OF TBE CASE 
A. ·. COURSE OF THE PROCEEDlNGS 
Appe!lant _(hereafter "Lochsa Falls"), filed a complaint against the Idaho Transportation 
Board (hereafter "!TD") on August 4, 2006. (R. 3 .) The complaint sought to have ITD reimburse 
Lochsa Falls· for expenses it incurred in constructing a traffic signal for a new public road 
approach to_ US Highw;ty 20/26 for its development. ITD issued the Right of Way 
Encroachrnen~ Permit (hereafter "encroachment permit") to Lochsa Falls with the required safety 
measure that i_t construct a traffic signal as part of the new intersection. (R. 43 .) 
ITD filed a Motion for Summary Judgment on December 27, 2006 to have the complaint 
dismissed wi1hout prejudice based upon Lochsa Falls' failure to exhaust its administrative 
remedies with_ regard to the 2004 encroachment permit. (R. 14.) The District Court granted ITD's 
motion and the complaint was dismissed without prejudice on February 20, 2007. (R. 104.) 
_B. .. ~ST:;{'.l'EMENT OF THE FACTS 
Lochsa Falls is appealing _the District Court's dismissal of the complaint without 
prejudice for Jailure to exhaust administrative remedies to this Court. Lochsa Falls is a real 
estate develop_er with a 335 acre development along US Highway 20/26 in Ada County (Chinden 
Boulevard). .The development includes 861 single family residences, 171 apartments and 
281,200 square feet of office/commercial development. (R. 38.). The development, according to 
Lochsa Falls'. traffic consultant, Washington Infrastructure Services, is estimated to generate 
12,480 vehicle trips per day. (R. 3 8.) 
RESPONDENT'S BRIEF - Page 1 
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In ord.et· to accommodate the significant increase in traffic at time of build out, Lochsa 
falls applied for and received an encroachment permit from ITD to construct a new public road 
approach ont? US Highway 20/26. (R. 38.) Lochsa Falls has a second indirect access onto US 
Highway 20/?6 which is not at issue in this appeal and access to Ada County Highway District 
streets. (R. 54.) 
As p·iirl ofl:he application process, Lochsa Falls was required to submit a Transportation 
Impact Study (TIS). Its traffic consultant, Washington Infrastructure Services; recommended 
that a traffic s_ignal be installed at one of the two approaches. (R. 39.) During the encroachment 
permit applic}i_tion process, the location of the recommended traffic signal was modified by 
ITD's Chief Engineer. (R. 39.) With 1he exception of the change in the location of the traffic 
signal, Lochsa Falls' application was approved as submitted and an encroachment permit was 
issued by ITD's Chief Engineer on November 19, 2004. (R. 42-53.) 
In March 2005, Lochsa Falls submitted to ITD's District Office a letter of credit to cover 
construction costs. The letter of credit had a cover letter from Brian f. McColl, appellant 
attorney, which stated, in part, that filirig the "letter of credit does not constitute a waiver of ... 
Lochsa's rights to question the District's authority to require Loch.sa Falls to pay for the traffic 
signal in question." (R. 87.) 
Lochs_ii Falls constructed the traffic signal as part of the encroachment of the new road 
· onto US Hig~way 20/26. (R. 4.) ITD has never accepted or approved of any portion of the 
,. 
permitted wor:tc (new road), including the traffic signal. (R. 38.) The permit which was issued on 
November 19, 2004 states, "This permit SHALL BE VOID if all work is not completed and the 
RESPONDENT'S BRlEF - Page 2 
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Department has not made final inspection and approval within one year of the issuance date." 
(Emphasis ii\ original.) (R. 43.) 
At the time the permit was issued, Lochsa Falls did not protest the conditions placed on 
the permit not was an administrative appeal requested by Lochsa Falls. (R. 40.) 
After-the Jiew public road was built on ITD property and the traffic signal installed but 
. not operational, Lochsa Falls filed suit against ITD for a refund of the cost of the traffic signal. 
The District Court dismissed the complaint without prejudice based upon Lochsa Falls not 
exhausting its administrative remedies before the Department_ 
rr. 
ATTORNEY FEES ON APPEAL 
Respondent is claiming attorney fees on appeal pursuant to Id1U10 Code§ 12-117. 
Lcichsa Falls. is raising issues that were not decided by the District Court_ On the 
exhaustion of, administrative remedies issue; Lochsa Falls is merely forum shopping. Lochsa 
Falls has the tight with the District Court decision to a full evidentiary contested case hearing. 
There is no reasonable basis in fact or law to reverse the District Court. 
Lochsa Falls' claim that it falls within an exemption to the exhaustion of remedies 
requirements has no basis in the record or past precedent of this Court. ITD is entitled to its 
attorney fees on appeal. 
m. 
ARGUMENT 
ITD will respond to Lochsa Falls argument in the order presented. The issue decided by 
the District Court is stated in ITD's Motion for Surnmai:y Judgment with, "The undisputed facts 
RESPONDENT'S .BRIEF - Page 3 
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.show that Plaintiff failed to exhaust ii$ administrative remedies in this matter and the case must 
be dismissed without prejudice." (R. 15.) This was the only issue pending before the District 
Court when it issued its Memorandum Decision and Judgment Dismissing the Complaint 
Without Prejudice. 
A. . .. TJIE ENCROACHMENT PERMIT PROCESS FOR ACCESS TO A 
- LJMITED ACCESS IDGHWAY 
Lochs,a Falls submitted an encroachment permit application to ITD to use some of ITD's 
public right ~f way for a public street connection leading into its 335 acre development. ITD 
approved the application and attached to the encroachment permit the following special 
conditions: 
(R. 44.) 
Developer shall design and construct a signal prior to its being 
warranted. The standards and specifications shall meet the requirements 
of both the Ada County Highway District (A.C.H.D.) and the Idabo 
Transportation Department (ITD). 
··' A · Performance Bond or a Certificate of Deposit in the amount of 
$l80,000.00, shall be provided by the developer for the signal, prior to 
any work being done on the highway right of way. 
A center tum lane shall be constructed by the developer to meet ITD 
standards. 
A deceleration lane, a minimum of240' (120' taper & 100' storage), 
shall be constructed to !TD standards. The lane may be longer as 
required by the Transportation Impact Study. 
Permit holder shall relinquish all other rights to access US-20/26 
(Chinden Blvd.) 
Cross access shall be granted to the adjoining properties with 
• highway frontage. 
RESPON!)E1'l)"'S __ BRIEF~ Page 4 
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Toe uncontroverted Affidavit of ITD' s Chief Engineer in this matter provides, in relevant part: 
(R. 39.) . 
The Traffic Impact Study performed for Lochsa Falls and submitted 
as part of its application for the Right of Way Encroachment Permit 
recommended the installation of a traffic signal for one of the access 
points to US Highway 20/26, The Department modified the location 
of the signal during the pennitting process. 
The ti'affic signal that Lochsa Falls is challenging was recommended by Lochsa Falls' 
own traffic consulting fimJ, Washington Infrastructure Services, as a safety measure for the 
development, which the consultant estimated at full build out would generate 12,480 vehicle 
trips per day. · Toe only change ITD made was requiring the signal be built at the new public road 
approach, not the pre-existing approach to the east. 
It cannot be over emphasized that the only change ITD made to Lochsa Falls' original 
application was the change in the location of the traffic signal. (R. 39.) Lochsa Falls' application 
to ITD included the center turn lane, deceleration lane, and traffic signal as safety mitigations for 
the new ·public street approach. ITD has the right to deny an application for access due to 
inadequate· safety mitigation. 
The ChiefEnginee'r, in the Affidavit of Steven C. Hutchinson in Support of Motion for 
Summary Judgment, to the District Court stated, "With the grant or denial of any Right of Way 
Encroachment Pexmit for an approach to a State highway the primary criteria in the design of the 
approach is ~e safety of the traveling public." (R. 39.) With a development that will generate 
12,480 Vehicle trips per day, it would have been difficult for any engineer to design an 
intersection meeting ITD's safety standards without a traffic signal. 
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B. ITI>'S STATUTORY AND REGULATORY SCHEME ON ACCESS TO 
STATEH(GHWAYS 
The Department has two main grants of statutory authority with respect to controlling 
access on state highways. 
Idaho Code § 40-310(9) grants ITD the authority to, "Designate state highways, or parts 
of them, as controlled-access facilities and regulate, restrict or prohibit access to those highways 
to serve the traffic for which the facility is intended." Idaho Code § 49-202(23) grants similar 
powers to ITD to regulate and prohibit the use of controlled access highways which are 
incompatible 'with the normal and safe movement of traffic. 
' ' ' 
ITD adopted IDAPA 39.03.42 in 2001 and 2002 which sets forth the standards for the 
granting of access onto various classes of state highways. It is not disputed that US Highway 
20/26 is a coil.trolled access highway under the ITD regulatory scheme. The IDAPA rule has 
been through:_!he legislative approval process. 
IDAPA 39.03.42.301 outlines the requirements for a TIS. The terms Transportation 
Impact Study" and Traffic Impact Study can and are interchangeable. Both refer to the safety 
study an· applicant for a new or expanded approach to a state highway must prepare in 
accordance with IDAPA 39'.03.42.30L 
1bis section of the rule requires a full TIS when a development will generate 1,000 
vehicle trips· per day, or 100 vehicle trips per peak hour during the day. IDAPA 
39.03.42.301.01.a. The Lochsa Falls development, according to the TIS prepared by 
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Washington Infrastructure Services, will generate 12,480 trips per day and 1,396 trips during the 
peak hour. 
The requirement of the TIS is to ,document the ne.ed by the applicant for "auxiliary lanes 
or other special capacity or safety features. Any required changes in traffic control, land use, 
access, pedestrian, or bicycle usage shall be addressed." IDA.PA 39.03.42.301.01.c. Traffic 
signals and other traffic control devices are classified as safety features. IDAPA 39.03.41 The 
rule also provides; "The Department shall make the final decision regarding TIS requirements." 
IDAPA 39.03.42.301.02 
The general purpose of the ITD Highway Right of Way Encroachments on State Right of 
Way Rule is s.urrup,arized in the rule with: 
.• 200. APPLICATION AND PERMITS 
Required. To help preserve the highways as constructed and provide 
responsible growth where allowed, any individual, business, or other 
entity planning to add, modify, relocate, maintain, or remove an 
encroachment on the State highway 01· use highway right-of-way for 
any purpose other than normal travel, shall obtain a permit to use State 
highway right-of-way. Encroachment permits approved by the 
- Department are required for private and public approaches (driveways 
and streets), utilities and other miscellaneous encroachments. 
IDAPA 39.03:42.:ZU0.01 (emphasis added) 
With respect to major developments, developments that generate 1,000 or more trips per day, the 
IDAP A rule states: 
Transportation Impact Study (TIS). To ensure that the State 
Highway System can satisfactorily accommodate proposed 
development. a Transportation impact study may be required. A TIS 
shall be required when a new or expanded existing development has 
· RESPONDEN.f' S BRIEF - Page 7 
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direct access to 'the State Highway System and adds a minimal number 
.. , oftrips ... 
IDAP~ 39.0~:423'01.01. (emphasis added.) 
P. 12 
. · The portion of the ITD rule on whether a developer pays for auxiliary lanes on the state 
highway for ti new intersection or approach succinctly ·states the ITD requirements of what a 
developer needs to provide for any new development accessing a state highway. 
Auxiliary Lanes Required by Planned Development Auxiliary 
lanes required as a result of a planned development, shall be paid for 
by the developer. When the need for an auxiliary lane exists prior to 
an. application for a planned development, the developer may not be 
required to pay for the lane ... 
IDAPA 39.03.42.402.03. 
In other words, if the new traffic from the development is going to cause safety issues, then the 
developer. will have to mitigate by incorporating safety features into its design. If 1he need for 
improvements: already existed, then the developer will not be reqwred to fund the mitigation 
' . 
measures. 
The same rationale applies to the issue with Lochsa Falls. The uncontroversial evidence 
before the District Court was: 
• In granting or denying an ITD encroachment permit, the primary criteria in the design 
cifth~ approach is the safety of the traveling public .. 
• The TIS submitted by Lochsa Falls, as part of its application for an encroachment 
pe:o::o.it, recommended a traffic signal be installed o.n US Highway 20/26. 
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• The· only change IID required from the original application was that the signal be 
moved so it was at the proposed intersection that was an equal distance between the 
intersections of US Highway 20/26~ Ten Mile Road and Linder Road. 
(R. 39, 54.) 
Lonhsa FaJls·-owiftiaffic consultant estimated that at build out, this development will generate 
12,480 vehicle trips per day. By comparison, at the time of the applicati.on, the average daily 
traffic on US"Highway 20/26 i.n :front of the Lochsa Falls property was 14,.000 vehicles per day . 
.. '(R. 38:) The"posfod speed limit for this section of the st.ate highway is 55 miles per hou:r. (R. 43.) 
As a final point on the general regulatory scheme, the application that Lochsa Falls 
· . signed with its TIS, states: 
I ·certify that l am the QV\i'ller or Authorized Representative of the 
pi:operty to be served and :request pemJ.ission to construct the above 
facilities within the State Highway Rights-of .. Way in accordance 
. with the General Provisions _printed on the reverse side of this fonn, 
the Spedal Provisions; and the Plans made a part of this permit. 
Th.is pennit SHALL BE VOID if all work is not completed and the 
Department has not made final inspection and approve within o:ne 
yeax: of the issuance date . 
. · (R. 43.) (enipJ:l:asis·added,) 
·· Signing an application requesting pennission to build facilities on the state's property does not 
fmply that the~Stafo will reiinburse the developer, or it is any way to the state's benefit. 
RESPONDENl' S BRIE~ - Page 9 
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C; · · ITD DID NOT HA VJ<; AUTHORITY TO REQUIRE APPELLANT TO 
CONSTRUCT THE TRAFFIC SIGNAL 
Lochsa Falls Claims That The Encroachment Permit Fee Is An 
Unconstitutional Tax. 
Lochsa: Falls' fust argument characterizes ITD's Right of Way Encroachment Pennit 
process and IDAPA rule a tax. The only fee that vyas charged Lochsa Falls was $100. (R. 43.) 
. .: 
This is the permit fee authorized by IDAFA 39.0.3.42.700.02.x. This section of the rule states: 
"Subdivision, Type II-IV Access Control (TIS Required), one hundred dollars ($100)". · The 
IDAP A rule on fees states: "Fees for applications for permits shall be based on the Department's 
. cost to produce the ,Permit and administer the program:» IDAPA 39.03.42.700.01. Thus, the 
$100 fee was The only money actually paid by Lochsa Falls to the State oflda:ho. 
All other expenses, with orie IItinor exception, incurred by Lochsa Falls were spent on 
building the new p\lblic street connection to US Highway 20/26. The one exception, where !TD 
went beyond what Lochsa Falls had originally proposed in its application, was that ITD required. 
a performance bond or certificate of deposit for the work. (R. 44.) !TD is authorized under the 
IDAPA rule to require a performance bond. IDAPA 39.03.42.600.03.d. Lochsa Falls provided a 
letter of credit. 
The only fee that ITD received was. the $100 application fee. All the remaining costs 
. were recomm.!)nded by Loc;hsa Falls' consultant, and submitted to ITD by Lochsa Falls 1in the 
application P!Oces~ to mitigate, "... the impact of the proposed development on the State 
Highway Syst~m." IDAPA 39.03.42.301.01.c. 
RESPONDEN..T'Sl3RIEF-Page 10 
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Comparing the costs of safety measures needed to provide an intersection with a US 
highway as a tax or impact fee is simply factually inaccurate. Neither ITD nor the state highway 
system received any benefit from the new intersection. The capacity of the US highway did not 
increase, nor are there any improvements to the state highway. To date, the signal has never 
been acceptea or approved by ITD, and has never been operational. 
When a peanittee completes the requirements of an encroachment permit, then under the 
ITD rule, it receives a deeded right of access. IDAPA 39.03.42.300.04 provides," ... additional 
. . 
approaches shall require a new exchange deed showing the access by highway station, approach 
width;- arid use type:" With the traffic· signal and new intersection not being accepted or 
approved, and this litigation pending, the permit process has not been completed. 
The completion of the permit process leads to the creation of the deeded property right to 
access. Prior·to application and presently, Lochsa Falls has no property right to the access point 
on US Highway 20/26. The creation of the new property right, deeded access, to a major state 
highway m·akes t!iis case factually distinguishable from a tax or impact fee case. 
ITD followed its IDAP A rule in granting of the encroachment permit to .Lochsa Falls. 
Lochsa Falls expended money in three categories with regard to the encroachment permit. First, 
it had to pay a $100 application fee, second, it had to provide a performance bond for the 
improveinen~, and third, it constructed the new intersection with the safety improvements 
outlined in its TIS. 
The a12plication fee is clE;arly allowed as a cost of processing the permit. The other items 
are for 1he benefit of the property Lochsa Falls is developing. These items are not taxes or 
RESPONDENT'S BRIEF - Page 11 
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impact fees of any sort. In exchange for a property owner obtaining the right to use and improve 
ITD property for its benefit and ultimately obtaining a deeded right of access, ITD requires that 
the improvements built on state property meet state safety and design standards. 
D. TIDS COURT SHOULD NOT ADDRESS ISSUES NOT DECIDED BY THE 
DISTRICT COURT 
There is a more fundamental problem with Lochsa Falls' argument, in- that the above 
issue was never before the District Court. ITD brought a Motion for Summary Judgment to . 
dismiss Plaintiff's Complaint without prejudice. The basis of the Motion was succinctly stated, 
"The undisputed facts show that the Plaintiff failed to exhaust its administrative remedies in this 
matter and the· case niust be dismissed without prejudice." (R. 15.) 
rn Ha~ood v. Talbert, 136 Idaho 672, 39 P.3d 612 (2001), this Court held, "It is also 
true that a district court· may not decide an issue not raised in the moving party's motion for 
summary judgment." 136 Idaho at 678. The District Court's Memorandum Decision states, . 
· ''The Court fi.iicfs the Administrative Procedures Act is the proper procedure and the Plaintiff has 
not exhausted those procedures and therefore the Court will GRANT the Defendant's Motion for 
Summary Judgment Dismissing Plaintiff's Complaint without prejudice." (R. 102: 15-18.) 
The Court in Harwood went on to define that appellate review of an order granting 
summary judgment, " ... is the same as the standard used by the district court in passing upon a 
. . . . 
motion for summary judgment." 136 Idaho, at 677. The complaint was dismissed without 
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prejudice based upon Lochsa Falls not exhausting its administrative remedies. This is the only 
issue that is l:iefore this Court. 
E. EXHAUSTION OF Al>MINISTRATIVE REMEDIES 
(R. 102:3.) 
,. The District Court dismissed the Complaint without prejudice with the following: 
Moreover, tl,e Court will find the decision by ITD to impose the 
miscellaneous cost of the traffic signal does determine the legal rights, 
duties, privileges, immunities, or other legal interests of one or more 
persons. The imposed cost of the traffic signal, being $176,986.00, is a 
legal interest of the Plaintiffs. As a result, the AP A presently governs 
this dispute between these parties. Also, there is no evidence of 
iireparable injury or that the Idaho Transportation Board lacks the 
authority to grant the requested relief, i.e. the waiver of the pennit fee. 
And finally, the interests of justice do not warrant r;ilieving the Plaintiff 
froin· exhausting its administrative remedies prior to seeking relief from 
this court. 
CONCLUSION 
For the reasons stated above there is no genuine issue of material 
fact and this issue is a question of law and appropriate for summary 
judgment. The Court finds the Administrative Procedures Act is the 
proper procedure and the Plaintiff has not exhausted those procedures 
and therefore the Court will GRANT the Defendant's Motion for 
Summary Judgment Dismissing Plaintiff's Complaint without prejudice. 
This should b_~ the only issue addressed by the Court in this appeal. 
The first issue addressed by the District Court was whether the issuance of the 
encroachment - permit with its Special Conditions resulted in an Order under the Idaho 
· A_dministrativ~ PriJcedures A.ct. The Act defines an Order as: 
RESPONDENT'S BRIEF -Page 13 
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... means an agency action of particular applicability that determines the 
legal rights, duties, privileges, immunities, or other legal interests of one 
.. (1) or more specific persons. · 
Idaho Code §67~5201(12). 
Clearly,. the ·permit is of "particular applicability" in that it allows Lochsa Falls to use ITD 
property for the purpose of constructing a new public street connection to US Highway 20/26, 
and if the co_nditions of the permit were fulfilled, Lochsa Falls would be entitled to have the 
permit ripen into a deeded p:roperty right. 
The second part of the definition is whether the encroachment permit, "determines the 
legal rights, duties, privileges, immunities or other legal interests" of Lochsa Falls. Idaho Code 
§ 67-5201(12). The permit grants to Lochsa Falls the right to occupy state property and 
ultimately ha~e that permit to occupy state property ripen into a deeded property right. The costs 
to Lochsa Falls are safety measures which include the traffic signal. 
The District Court found, "The imposed cost of the traffic signal, being $176,986.00 is a 
legal interest: of the Plaintiff's." (R. 102:5-6.) This is similar to the dispute in Westway 
Construction Jnc. v. Idaho Transportation Department, 139 Idaho 107, 73 P .3d 721 (2003), 
wherein ITD sought to have a contractor's bid bond forfeited. This Court, in holding that the 
matter shou!d'.be resolved through a contested case, held: 
Second, does the agency decision on the issue determine "the legal 
rights, duties, privileges, immunities, or other legal interests" of one or 
more persons? Not all decisions of particular applicability by an agency 
determine a person's legal rights, duties, privileges, immunities, or other 
legal interests. Maresh v. State, Dept. of Health and Welfare, 132 Idaho 
221, 970 P.2d 14 (1998). In this case, the ITD's decision to forfeit the 
$538,241.32 bid bond issued by USF & .G and submitted by Westway 
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with its bid certainly detennined their legal rights, duties, or other legal 
interests. 
139 Idaho, at 112. 
In Westway, the bond amount was to cover part of the cost between the Westway's bid 
and_ the s_ecoiid bidder. In this appeal, the cost to Lochsa Falls is the safety measure of installing 
a traffic signal at the new intersection it constructed as part of its development. . Without 
adequate safety measures there are no new public street intersections with U.S. Highway 20/26: 
Addi~onally, this Court in Westway held that to be an Order under the Administrative 
Procedures Act, the Legislature must have, " ... granted to the agency the authority to determine 
the particular issue." 139 Idaho at 112. In Esterbrookv. State of Idaho, 124 Idaho 680, 863 P.2d 
349 (1993), this Court reviewed the question of whether ITD could be held liable for negligently 
pei,nittipg of~pproaches. The Court held: 
The Policy Manual imposes o_n the Department a duty of ordinary 
care to protect against a dangerous condition. Specifically, the 
Department has a duty of ordinary care to ensure that the approaches to 
the highway do not create a hazard to the free flow of traffic. Th.is duty · 
is similar to the duty of ordinary care to post ,varning signs; it is not 
related to construction or supervision of improvements. 
124 Idaho, at 684. (Emphasis added.) 
' . . . -
ITD is faced with a similar situation in this appeal, in that how does ITD allow Lochsa Falls to 
·have an approach to a major state highway with a 55 mph speed limit that," ... does not create a 
hazard to tµe).i:ee flow of traffic." 124 Idaho, at 684 . 
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lTD has adopted the Manual on. Uniform Traffic Control Devices (MUTCD) as IDAPA 
39.03.41. The MUTCD (IDAP A rule) lists as an advantage to installing a traffic signal at an 
· intersectiont!i-e f<JUowing: · 
They reduce the frequency and severity of certain types of crashes, 
especially right-angle collisions. 
IDAPA39.0~.4L004, MUTCD § 4B.03C 
Toe very following section of the MUTCD lists 11 alternatives to traffic control signals. 
IDAPA 39.03.41.004 and MUTCD § 4B.04. The point being that there are several alternative 
safety measUJ'.es or designs that Lochsa Falls' consultant could have chosen. He chose the traffic 
signal, Lochsa Falls included his recommendation with its application and ITD approved the 
application. 
The issue of how to create a public street onto a limited access high speed state highway 
approach that meets ITD safety standards is within ITD's jurisdiction. ITD clearly has the 
authority to make the determination of whether an enci·oachn:ient permit should be issued for a 
public street · intersection· with a state highway, and what safety measures need to be 
implemented. 
Finally, there is no dispute that ITD has simply followed its IDAP A rule on 
e11croachn:ients to state right of way in issuing the permit. ITD has not accepted or approved the 
improvementsthat Lochsa Falls has constructe~. The IDAPA Rule 39.03.42 makes it clear that 
· disputes ovei)ermits are to be, " ... initiated in accordance with the Idaho. Administrative 
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Procedures .'?'ct and IDAPA 04.l 1.01, ''Idaho Rules of Administrative Procedure of the Attom~y 
General."" !PAP A 39.03.42.003.04. 
The District Court phrased ITD's authority to resolve this matter administratively with, 
_" ... no evidence of irreparable injury or that the Idaho Transportation Board lacks the authority 
to grant thii feqilested relief, i.e. the waiver of the pennit fee." (R 102:7-9.) Even without the 
IDAPA rule, the decisio,n to require Lochsa Falls to install a traffic signal as part of a right of 
way encroachment pennit is clearly a contested case issue under the Idaho Administrative 
Procedures Act. 
The IDAP A rule, Encroachments on State Right of Way, makes it abundantly clear that 
exhaustion of administrative remedies under the Administrative Procedures Act is a prerequisite 
to bringing ru,i action in the District Court. In Park v. Banbury, 143 Idaho 576, 149 P. 3d 851 
(2006), this Court held that exhaustion of administrative remedies is, " ... a condition precedent 
.. . 
to judicial rev.jew," 143 Idaho, at 578. 
In Pa,'.k, tlie property owners were challenging their assessments by the county assessor. 
The property ·owners claimed they were not required to exhaust their administrative remedies, 
" ... because the agency iacked the authority to grant the relief requested ... " 143 Idaho, at 581. 
This Court rejected that argument. The property owners asserted that constitutional issues were 
··involved and llius, administrative remedies need not be exhausted. This argument was rejected. 
The Park decision and this appeal also have another similarity .. In Park, the district court 
did not require exhaustion of administrative remedies because of futility. I 43 Idaho, at 582 . 
. .. . '·- . . 
This Court reversed the district court. Lochsa Falls in its brief argues, '' ... making it seem silly 
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to appeal to :an engineer instead of a judge" and "Surely Lochsa Falls would end up back in 
district court appealing the decision of this traffic engineer ... " Appellant's Br. 18 (Oct. 2, 2007) · 
The futility argument was rejected in Park and should be rejected in this immediate appeal. 
In American Falls Reservoir v. Dept. of Water Resources, 143 Idaho 862, 154 P.3d 433 
(2007) this Court explained the requirement of exhaustion of administrative remedies when faced 
with a constitutional issue. The Court held: 
Although a district court has jurisdiction to decide constitutional issues, 
administrative remedies generally must be exhausted before 
constitutional clalms are raised. Owsley v. Idaho Indus. Comm 'n, 141 
Idaho 129, 134, 106 P.3d 455,460 (2005). Other jurisdictions have also 
refused to excuse a party from exhausting administrative remedies 
merely because the paity raises a constitutioual issue that no official in 
· tlie proceeding is authorized to decide, reaso!llllg that "to hold otherwise 
would mean that a party whose grievance presents issues of fact or 
misapplication of rules or policies could . nonetheless bypass his 
administrative remedies and go straight to the courthouse by the simple 
expecilent of raising a constitutional issue." Foremost Ins. Co. v. Public 
Servo Comm'n, 985 S.W.2d 793; 795 (Mo.Ct.App. 1998). Thus, raising 
a constitutional chalJepge does not alleviate the necessity of establishing 
. a complete administrative record. 
143 Idaho, at 871. 
To detemiine whether an agency rule is unconstitutional as applied to a particular set of 
facts, the Court held: 
... parties must generally exhaust administrative remedies before 
challenging a rule's constitutionality, particularly when assertiug the 
rule is UJJ.constitutional as applied to the facts, because a complete 
administrative record is necessary for such a determination. LC. § 67-
5277; Owsley, 141 Idaho at 134, 106 P.3d at 460. 
143 Idaho, at 874. 
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The administrative record is developed by the agency through contested case process 
with appeal t~ the district court by way of the Administrative Procedures Act. 
One of the . .reasons that the matter was not handled through the Administrative 
Procedures Act is as stated by the Chief Engineer in his Affidavit, " ... nor is there any evidence 
. .. . . . . . 
in the Departineritfiles that Lochsa Falls protested to anyone at the Headquarters of the Idaho 
Transportation Department." (R. 40.) 
Lochsa Falls applied for authorization to use state property. Part of the application 
included Loclisa Falls' TIS which recommended a traffic signal be installed for one of the access 
points to US Highway 20/26. ITD granted the application and included the recommendation as a 
condition of the permit. Prior to ITD approving o:r accepting the new street intersection with the 
traffic signal and the right of wily encroachment permit still being temporary, Lochsa Falls filed 
·. suit seeking payment for the cost of the traffic signal. 
Lochsa Falls should not be allowed to bypass the administrative process simply because 
it chose not to file any type of protest witll the agency. KMST LLC v. County of Ada, 138 Idaho 
577, 67 P.3d 56 (2003) has a similar fact pattern. KMST, as part of a zoning application,." ... 
proposed that _it would construct and dedicate the street as part of its development." 138 Idaho, 
at 582. In this appeal, "The Traffic Impact Study ... submitted as part of its application for the 
Right of Way Encroachment Permit recommended the installation of a traffic signal for one of 
the access points to US Highway 20/26." (R. 39.) 
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Thi.s .. (:;o-aj:t_ in KMST held: 
The district court found "that as a general matter developers do not 
include conditions fu development applications if they disagree with the 
conditions/' The district c_ourt also found, "KMST representatives 
included _the constru.ction and dedication of Bird Street in the 
application because they were concemed that failing to do so would 
delay closing on the property and development of the property." 
KMST' s property was not taken. It voluntarily decided to dedicate the 
road to the public in order to speed the approval of its development. 
Having done so, it cannot now claim that its property was "taken." 
138 Idaho, at 582. 
The Affidavit of the Project Manager for Lochsa Falls submitted in opposition to 
Defendant's lvfotion for Summary Judgment states that Lochsa Falls had sold or optioned all of 
the lots in the first 11 phases of the subdivision prior to obtaining the encroachment permit from 
_ITD. (R 84.). Tiie Lochs_a Falls Affidavit goes on to state that the City of Meridian would not 
issue any building permits until Lochsa Falls pmduced an encroachment permit from ITD. 
(R. 85.) 
In KMST, this Court held that there was no taking of property, " ... because KMST itself 
.. . . . 
proposed that, it would construct and dedicate the street." 138 Idaho, at 582. The same can be 
said for Lochsa Falls and its application for the encroachment permit. ITD is being sued by 
Loc:hs_a f.allsJor approving_ its_ application for a new public road intersection with a major state 
highway. 
On the other issues not alleging a taking of property, this Court dismissed KMJj'T's claims 
based on a: faiJure to exhaust adininisirative remedies. This Court noted: 
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As a. general .rule, a party must exhaust administrative remedies before 
resorting to the courts to challenge the validity of administrative acts: 
Arnsen v, State, 123 Idaho 899, 854 P.2d 242 (1993). We have 
recognized exceptions to that rule in two instances: (a) when the 
interests of justice so require, and (b) when the agency acted outside its 
authority. ld. Neither of those exceptions applies in this case .. KMST 
had the opportunity to challenge the calcufation of the impact fees 
administratively, and it chose not to do so. The Ordinance provided 
adruioistrative procedures for addressing all three of the claimed errors 
iii calculating the impact fees. In fact, KM.ST argues in its opeuing 
brief, "It is . undisputed that had they [KMST] asked for one [ an 
individual assessment], they would have gotten an impact fee 
reduction:" · 
138 Idaho, at 583. 
Lochs~ Falls had the opportunity through the administrative process to challenge the 
ternis of the :perinit that was issued. Lochsa Falls chose not to challenge the terms of the 
encroachment perinit, " ... in 'o"rder to speed the approval of its development" 138 Idaho, at 582 
(R. 83-85.) 
Lochsa Falls also makes die argument that it is making a facial challenge to ITD's rule. 
· The District ~ourt responded to this argument with, " ... Plaintiff has other complaints regarding 
the permit fee imposed by ITD. Among those being that Lochsa Falls should not be required to 
bear the cost for a traffic signal that is benefiting other developers in the immediate area." (R. 
101:21-24.) 
Lochsa Falls is not making a facial challenge to the IDAPA rule; its complaint to the 
District Court was specific with regard to the special conditions placed ori Permit 3-05-042. The 
relief it. seeks_ is specific to the encroachment pennit ITD issued to it. This Court in American 
Falls_ Reservoir defined a facial challenge as where the party must, " ... establish that no set of · 
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circumstance.sunder whic.h 1he (law) would be valid." 143 Idaho, at 870. Clearly no showing 
has been made on the record geµerated to date. 
With respect to whether the permit fee is a tax or a, fee, the District Court stated, " ... the 
Court will find, premised upon the record currently before the Court, that the penuit fee is in 
this case is n~ither unreasonable nor arbitrary." (emphasis added) (R. 100:19-20 and 101 :1.) The 
only issue before the District Court was whether Lochsa Falls' complaint should be dismissed 
withouf prejudice for failure to exhaust administrative remedies. The only record the District 
C.ourt had an~. the two Affidavjts in the record before this Court. 
· If this Court firids that Lochsa Falls is making only a facial challenge to ITD's IDAPA 
.... ,. ' . ' . ' 
rule, then 1he proper procedure would be to remand the facial challenge back to the District 
Court for a determination and the development of an appropriate record of whether there exists 
any set of facts that will justify ITD's IDAPA rule. 
Lochsa Falls also claims that it should not be required to exhaust its administrative 
remedies bec~use ofbias by IID's engineers. There is nothing in the record to suggest bias by 
ITD. IID in support of its Motion for Summary Judgment, included a Recommended Order 
from Merlyn ~lark, ITD Hearing Officer, on a related access issue: (R. 39-56.) 
The Affidavit of Steven C. Hutchinson in Support of Motion for Summary Judgment 
goes on to state: 
Had Lochsa Falls not accepted the conditions placed on Permit 3-05-
042, this is the procedure the Department would have followed to 
determine whether the permit should be issued and if issued; what 
con0.itions should be ·placed on the permit in accordance with the 
Department's rule on access, its Manual on Uniform Traffic Control 
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Devices (IDAPA 39.03.41) arid Idaho Transportation Department Board 
· Policies. · · · · 
(R. 40.) 
There is simply no evidence that there is any bias at ITD .. Granting Lochsa Falls the 
encrciachme11t pel1llit with one· _minor change in the application of moving the proposed signal 
does riot show bias in any way: ITD would have been within its rights under the IDAP A rule to· 
deny the application for any new approach to US Highway 20/26. 
Additionally, the showing of bias against the decision maker must be an actuai showing 
· of bias, not a cor.iclusioriary statement. Owsley v. Nelson, 141 Idaho 129, 106 P.3d 455 (2005). 
.... . . . .. ... . . ....... .. ....... . .. " .. ' . 
The decision giaker in this instance is the Director ofITD .. Idaho Code § 67-5201(4) and (R. 72-
73.) No allegation of any type has been made that the Director of ITD has any bias or has 
prejudged these issues. 
In American Falls Reservoir, this Court reiterated the reasons for requiring the 
exhaustion of"admiriistrative remedies with: 
"Important policy considerations underlie the requirement for 
exhausting administrative remedies, such as providing the opportunity 
for mitigating or curing errors without judicial intervention, deferring to 
the administrative processes established by the Legislature and the 
administrative body, and the sense of comity for the· quasi-judicial 
functions of the administrative body." White V. Bannock County 
Comm'rs, 139 Idaho 396, 401-02, 80 P.3d 332, 337-38 (2003). 
Aclditional!y, a district comt cannot properly engage in an "as applied" 
constitutional . analysis unde{ a complete factual record has been 
developed. I.C. § 67-5277; Lindsrrom v. Dist. Bd. Of Health Panhandle 
Dist. i, 109 Idali.o 956, 712 P.2d 657 (1985). The district court should 
not blur the lines between a facial and as applied analysis by engaging 
in hybrid analysis. 
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· ·· Tiiere are two exceptions to the rule· that an as applied analysis is 
appropriate only if all administrative remedies have been exhausted: 
when the interests of justice so require and when an agency has acted 
. outside of itsauthority. Regan, 140 Idaho at 726, 100 P.3d at 619. h 
has been argued, nor did . the district court find, that the interests of 
justice required an as applied analysis here. 
· As to the ·agency's statutory authority, to retain its authority over a 
controversy, an agency must be acting within the scope of the authority 
conferred upon it. Roeder Holdings, L.L. C v. Bd Of Equalization of 
Ada County, 136 Idaho 809,813, 41 P.3d 237,241 (2001). 
143 Idaho, at 872. 
The decision of the District Court to grant ITD's Motion dismissing the complaint 
without prejudice .for failure to exhaust administrative remedies should be affirmed. ITD has the 
authority to d.ecide the questions presented on appeal through the administrative process. 
IV. 
CONCLUSION 
Lochsa Falls filed an application with ITD to use ITD's property to construct a public 
.. street approach oriUS Highway 20/26. According to the application, the real estate development 
would generate 12,480 vehicle trips per day. The TIS prepared by Lochsa Falls recommended 
that a traffic signal be installed ou US Highway 20/26. ITD approved the application with the 
requirement §f the installation of the traffic signal. 
Prior to the acceptance of the work called for in the encroachment permit, Lochsa Falls 
filed suit against ITO seeking a refund of the cost of the traffic signal. The District Court 
dismissed the complaint without prejudice for failure to exhaust administrative remedies. The 
only. issue properly before this Court is whether the case should proceed before the Idaho 
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Transportation Department through the Administrative Procedures Act, or should the complaint 
be reinstated jn the District Court. 
There. is no evidence in the record that the decision maker for the agency is prejudiced or 
biased: ITD _has the jurisdictional authority to decide the issue. !TD is entitled to an award of 
attorney fees on appeal pursuant to Idaho Code§ 12-117. Lochsa falls has not put forward any 
reasonable basis in fact or law as to why it should not be required to follow the Idaho 
Administratiye Procedures Act and exhaust its administrative remedies. Lochsa Falls is merely 
fon.un shopping. The Judgment of the District Court should be affinned in all respects and ITD 
should be aw¥de:d its costs and attorney fees. 
Respectfully submitted this 31st day of October, 2007. · 
··, ·-.~~ 
~VENM.P~  
Deputy Attorney General 
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